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The Appellee Goes not accent the Apso 
ment of the Case as stated and sets forth the 
which are pertinent to this appeal. 

The Order of the Referee in Bankrupt 
Trustee's Petition for Comoromise was filed wi 
SeeeeseP1Strict Court of Hawaii on Acril 20, 

mie Findings of Fact and Conelucians 
was filed by the Referee in Bankruptcy on July 
Peeeeee es Of April 20, 1967. After having hk 
at nearings held on April 6 and i8 
he sets forth the following findings: 
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Beeequalified, acting Trustee of the ebove hented Sax) 
November 1, 1966. 

2. Phat tee Petascion for  'nverver=or Micis 
Mem 194498, First Judmeial Circuit Comet, Saaee cE Hawai: 


Mmeoer Trucking and Equipment Rentai, Ine. ve. wo. PP. Faran 
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erlea on Januery 16, 1967 41 
Trustee in place of the Bankrupt as Plaintiff was aporoved by 
Jenn E» Parks, counsel for Weber Trucking and, Sctipmetit AShtat, 


AWC» 


3. @hat on damuary 16, 1957 am Crder Granting leav: 


for the Trustee Ralph S. Aoki to intervene and be substituted 
in place of the Bankrupt in aforesaid Civil No. 19448 was 
approved by William B. Cobb the Referee in Bankruptcy 

4. That on March 21, 1967 the Petition for Leave to 
Compromise Claim was filed in the United States District Court 
for the District of Hawaii in which the Trustee requested the 
ompromise of the above described action which was filed on 
Same 24, 1966 for the total sum of $56,201.61 by Weber Truckiasg 
and Equipment Rental, Inc. and the Answer and Counterclaim of 
$61,084.61 was filed on July 15, 1966 by the Defendant J. PB. 
Finan General Contractor, Inc. 

5. That in said Petition for Leave to Comeromise 
Claim there was attached thereto a letter addressed to tne 


Meus*®ee Raiph S. Ack: dated March 20, 1967, the offer'by 7. P 


I 
UJ 
i 


mero Gerexwal Contractor, Inc. without serelugice the sum cf 
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™7000.00 as @ compromise settlement of Civil Mo. iG#ee, 
6. That Petition for Disallowaice of Cieim Against 
mr. Fanan General Contractor, Inc. was filed on Beril 4; 
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1967 by the President and sole stockholde) 
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7. That there was no creédztor who apocared at the 
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merings on April 6 ana 18, 1967 to object To 
Bee Trustee's Petition for the Compromise of the Clelm of the 
Mimept adainst J. P. Panan Geheral Conce®actor, *"{fic. fer*the 
metal sum of $5,000.00 notwithstanding the fect that the noertce 
of the hearing was given to all crecitors dated March 24, 1967 
ema scheduled for the first heartmg on April 6, 967. 


8. The Trustee Ralph S. Aoki testified that he had 


reviewed the action whicn was filed by the Bankrupt acainst tne 
Defendant J. P. Finan General Contractor, Inc. and a series of 


meetings were held with both J. P. Finan General Contractor 
Inc. and Roy Weber, General Manager, of Weber Trucking ane 
Equipment Rental, Inc. and that basea on the meetings and review 
of the files he has recommended the approval of the compromise 

of the claim. 

9. The Trustee testified that the extras and additional 
work claimed by Bankrupt were not claimed and approved es recuired 
my the terms of the contracts and the complex litigation that was 
involved and expense that would be necessary to litigate this 
meccer and the uncerteinty of the result and the cost of Litt 


gation as well as the existence of the unsettled questions of 


miebality wexe factors in arrivimg at the reqwest for the 
compromise. 

10. 9. BP. Finan, President of G79r. Fihan Genefal 
®Boentractor, Inc. testified as to his company’s defense to the 
Pait in the State Court by the Bamkrupt andean support of the 


back charges and other monies advanced by him on the Bankrupt’ 
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isenalit during the work called for by the contracts; that J. P. 
Finan's testimony was supported by V. Rex Cley and Robert C. 
hertey, CEA's, accountants for J. P. Finam General Contractor, 
Inc. who testified that books and records cof the company sup- 
ported the counterclaim of the Company against the Bankrupt. 

ll. That the matter of the detailed examination of 
all of the books and records of the general contractor together 
Wath the examination of the contracts, extras, additional work 
and back charges would result in @a@ trial of the case with the 
attendant expense of such litigation in which tne success of 
the Trustee is in doubt. 

The Referee further set forth the following Conclusions 
of Law: 

"lL. That the Trustee Raiph S. Aoki is authorized 
fader the provisions of ll U. S. C. A. Sec. 52 to enter into 
the compromise of any controversy with the approval of the 
SOUT. 

2. That the Trustee Ralph S$. Aoki with the approval 
of the Referee in Bankruptcy was permitted to intervene and be 


substituted for the Bankrupt as party plaintiff with the consent 
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£ the Bankrupt through its attorney in Civil No. 19448 which 
meieron was filed Gh the First Jw@dicial Cireuit Court of the 
State of Hawaii on June 24, 1966 by the bankrupt as party 
Plaintiff. 

3. That the Petition for Disallowance was not filed 
by @ creditor but was filed by the President and sobe stockacice: 
fer the Bankrupt through its attorney John Ef. Parks. 

4. That the Trustee in determining the advisability 
Meethe compromise has the right to take anto accoWnt tse uf 
eertainty and cost of litigation as well as the existence of 
the unsettled questions of liability in view of the claim and 
counterclaim which was filed in Civil No. 1944é. 

5. That the litigation in the above entitied case 
would result in the Trustee and his attorney spending con- 
Siderable time in the proof of claims the liability of the 
entire claims not being clearly established and the respective 
back charges and other counterclaim being made by J. B. Finan 
General Contractor, Inc. 

6s) Pilate by We eremotl Wis stivecteutwen as party 
Peeeneifs im Civil No. 19448 (Hawaii State Court) in place of 
the Bankrupt and with the consent of the Bankrupt, the Trustee 
is thereby empowered to decide whether such case is to be liti- 
gated or settled subject only to the approval of this Court. 

7. That based on the evidence and the hearings that 
1t would be advisable and prudent to accept the compromise pro- 


posal offered by J. P. Finan General Contractor, Inc. and the 
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Trustee authorized to enter into a stipulation for thre Cismissal 
of the action and counterclaim. 

8. That the Petitzwon for Approval of “ike Compromuse 
meGivil No. JO44G o£ the First Jud@eigl Cimeuit Court, Seate of 


Hawaii, for $5,000.00 be approved and that the Order Allowing 
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the Compromise be entered in which the Trustee wili be authorize 
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to enter into the Stipulation for Dismissal." 

The Petition for Review from the Order of the Referee 
in Bankruptcy was filed by Appellant as the President and the 
sole stockholder of Weber Trucking and Equipment Rental, Inc. 
(R. 45). 

On September 18, 1967 tne Honorable Martin Pence 
entered an Order denying the Petition for Review filed by the 
Appellant. (R. 60). In said Order Judge Pence made the follow- 
mig finding: 


"The Court finds that the counsel for 
the Petitioner Helen Weber was given every 
Opportunity at the two hearings before the 
Referee to go into all of the details of the 
proposed compromise; that the Referee was 
Satisfied that the compromise should be 
approved; that the Petitioner Helen Weber 
had the burden to show that the action of the 
Referee was clearly erroneous; that Petitioner 
has shown nothing and stated nothing to the 
Court to show that the action of the Referee 
was clearly erroneous; that the evidence 
before this Court and that which was before 
the Referee compels this Court to find that 
the Referee‘s Conclusions based on his 
Findings of Fact were not completely erroneous 
all as more fully set out in the oral decision 
in the record herein." 


Judge Pence further ordered as follows: 


Wi. “fiat the Order Got seme Reweree 
in Approving the Trustee's Petition for 
Gompromise on April 20, 1967 be and it 
hereby is affirmed. 


"2. That the Petition for Revi 
filed herein be and the same is hereby 
denied. 


we. That the Motion for Dismissal 
of the Referee's Findings of Fact and 
Conclusions of Law filed herein on 
July 13, 2967 mainc pro tumc as of 
April 20, 1967 be and the same is 
hereby denied." 


eat 
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The Appeliant did not file a Notice of Appeal 
ime Order of the District Court. Imstead of filing the Notice 
of Appeal, the Appellant on September 26, 1967 filed her first 
Petition for Rehearing (R. 64) and on November 21, 1967 the 
Honorable C. Nils Tavares entered an Order denying the first 
Petition for Rehearing (R. 71). The Order was made after tne 
Court considered the Petition for Rehearing and the record anc 
the argument of the counsel for Appellant and Appellee. 

On November 29, 1967 the Appellant filed a Second 
Motion for Rehearing (R. 73) and on December 27, 1967 the 
Honorable Martin Pence denied the Second Motion for Rehearing 
Mitweneere 2 ruling om the Motion fer Rehearing (R. 78). 

The Appellant then filed a Notice of Appeal on 
January 18, 1968 from the Order Denying the First Petition 
for Rehearing filed on November 21, 1967 and from the ruling 
on the Second Motion for Rehearing filed on December 27, 1967 
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OUHS TIONS. PRES ENEED 


1. Whether this Court has jurisdiction to hear this 
appeal when the appeal was from the two orders denying petitions 
for rehearing by the Appellant? 

2. Whether this Court has jurisdiction when the 
Appellant has failed to docket her appeal in compliance with 
Rule 73(g) of the Federal Rules of Civil Procedure? 


3. Whether an appeal lies from an Order, Findings o 


Rhy 


Fact and Conclusions of Law of the Referee in Bankruptcy affirmed 
by the United States District Court when there has been no 
showing of clear error and abuse of discretion? 

4. Whether the Appellant 1s a "person aggrieved” 


under the Bankruptcy Act? 


ARGUMENT 

IL. THIS COURT HAS NO JURISDICTION OVER THE APPELLANT'S 
APPEAL FILED HEREIN. 

As the records show, the Notice of Appeal was filed 
on behalf of the Appellant on January 18, 1968 (R. 79) from the 
two orders denying the rehearing request of the orders entered 
by the United States District Court of Hawaii affirming the 
Referee's ruling on September 18, 1967 (R. 60). The appeal 
period of sixty days from the Order of September 18, 1967 
expired on November 18, 1967. 

The United States Supreme Court in order to resolve a 


conflict between circuits granted certiorari in Wayne United 


Oe 


Gas Company vs Owens-Illinois Glass Company (CESe7), 200" U<S. 
my, S57 S.Ct. 382, 81 L.Ed. 556 to declare that a district 
court could in its discretion rehear a cause even after the 
expiration of the period allowed by the bankruptcy act fox 
appeal from the order disposing of the matter in controversy. 
The Supreme Court said in the Wayne United Gas Company case on 
Page 137: 
"The defeated party who applies for 

a rehearing and does not appeal from the 

judgment or decree within the time limited 

for so doing takes the risk that he may 

lose his right of appeal, as the applica- 

tion for rehearing, if the Court refuses 


€o ~entertaim it, does, not, extend the time 
for appeal." 


The xuling of the Wayne United Gas Company case has 
been followed by subsequent decisions in the Federal Courts. 
Fowler vs Smisser, (C.C.A. 10 1960) 274 F.2d 335, cert. den. 
Ber Use. 986, 80 S.Ct. 1lO7G, 4. L.Ed. 2d 1022, In re Wright, 
(D.C. Mo. 1965) 247 F. Supp. 648, In re American Textile 
Prmmeems COw, (Dec. NJ. 1957) 152 BP. Supp. 901. 

The appeal time may not be extended by the device 
of appealing from the ruling on the petition for a rehearing. 
Mintz vs Lester (C.C.A. 10 1938) 95 F.2d 590. 

The Appellant in this case had extended the docketing 
period which expired on March 18, 1968 and finally docketed her 
appeal thirty days later on April 17, 1968 without any exten- 
sion filed. Under Rule 73(g) of the Federal Rules of Civil 


Procedure it 1S provided as follows: 
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"The record on appeal as provided 
for in Rule 75 and 76 shall be filed 
with the Appellate Court and the appeal 
there docketed within forty days from 
the date of filing the Notice of Appeal; 
except that, when more than one appeal 
is taken from the same judgment to the 
same Appellate Court, the district 
court may prescribe the time for filing 
and docketing, which in no event shall 
be less than forty days from the date 
of filang the first notice of appeal. In 
all cases the district court in its dis- 
cretion and with or without motion or 
notice may extend the time for filing the 
record on appeal and docketing the appeal, 
if its order for extension is made before 
the expiration of the period for filing 
and docketing as originally prescribed 
Or as extended by a previous order; but 
the district court shall not extend the 
time to a day more than ninety days from 
the date of filing the first notice of 
appeal." 


itis Unaked. Stoibes vs Gallacher (C2C.An, 9 1945) 151 
F.2d 556 the Notice of Appeal was filed on March 21, 1945 and on 
April 30, 1945 before the expiration of the forty day period 
within which the record on appeal must be filed under Rule 73(g) 
of the Federal Rules of Civil Procedure, the District Court 
made an order extending the time for filing the record to 
May 21, 1945 and the record was not filed on May 21, 1945. 
On May 31, 1945 ten days subsequent to May 21, 1945 the Circuit 
Court of Appeals by an Order extended the time for the filing 
of the record on to June 16, 1945. The Court held that the 
extension of the time for docketing of the record on appeal 
was held to be invalid. 

This Court has no jurisdiction over the appeal since 
the Appellant docketed her appeal thirty days after the expira- 


tion of the time for the docketing of the appeal. 


Ii. THE ORDER, FINDINGS OF FACT AND CONCLUSIONS OF 
LAW OF THE REFEREE IN BANKRUPTCY AND THE ORDERS OF THE UNITED 
STATES DISTRICT COURT SHOW NO CLEAR ERROR AND ABUSE OF DISCRETION. 

The decision of the Referee in Bankruptcy as to the 
approval or disapproval of a compromise agreement rests upon 
sound discretion which is reviewable by the district judge 
but will normally not be set aside except where there is a 
plain error or abuse of discretion and after affirmance of the 
Referee's approval by the district court, the order will not be 
reversed unless discretion has been abused. Florida Trailer & 
Equipment Co. vs Deal, (C.C.A. 5 1960) 284 F.2d 567. 

The Federal District Court and the Court of Appeals 
are required to accept the Findings of the Referee in Bankruptcy 


unless such Findings are clearly erroneous. Farmer Brothers 


Company ws Huddle Enterprises, Inc. (C.CiA. 9 1966) 366 F.2d. 
143. See also Washington vs Houston Lumber Company (C.C.A. 10 
1962) 310 F.2d. 881; Hoppe vs Rittenhouse, (C.C.A. 9 1960) 279 
feet. 5; In cre Emollhott, (Dic. Kan. 1965) 239 Bed. Supp. 927. 

III. APPELLANT IS NOT A "PERSON AGGRIEVED" UNDER THE 
BANKRUPTCY ACT. 

A person who was a general creditor and former officer 
and shareholder of bankrupt corporation was not a "person 
aggrieved" under 11 U.S.C. Sec. 67 and entitled to seek review 
of the referee in bankruptcy's order. In re Sunningdale 


Country Club, (C.C.A. 6 1965) 351 F.2d 139. 


os 


CONCLUSION 
For the foregoing reasons it is Je eys reese LR, 
requested that the Appellant's appeal be dismissed. 
Dated: Honolulu, Hawaii, this 10th day of January, 
1969. 


Respectfully submitted, 


HIROSHI SAKAI 
Attorney for RALPH AOKI, 
Appellee 
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CERTIFICATE 
I certify that, in connection with the preparation 
of this Appellee's Answering Brief, I have examined Rules 18, 
19 and 39 of the United States Court of Appeals for the Ninth 
Circuit, and that, in my opinion, the foregoing Appelliee's 


Answering Brief is in full compliance with those rules. 


HIROSHI SAKAI 


I also certify that I have delivered three copies of 
the within Appellee's Answering Brief to the office of Leslie T. 
Bennett, Attorney for J. P. Finan General Contractor, Inc., and 
three copies of the Appellee's Answering Brief to John E. Parks, 


Attorney for Helen Weber, Appellant. 
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